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Oftentimes, an employee who sus-
tains an injury at work is able to go 
back to work, but with restrictions. 
This means that while the injured em-
ployee is capable of working, he is not 
able to go back to the job he per-
formed before his injury. In Georgia, 
employers have an opportunity to offer 
injured employees in these situations 
what is known as a “suitable light duty 
job.” As explained below, a light duty 
return to work program is beneficial 
for both the injured employee and the 
employer. 

 
How the Injured Employee Benefits 
From a Return to Work Program 
 
 In cases where an injured em-
ployee is out of work and receiving 
workers’ compensation indemnity 
benefits, studies show that the longer 
that employee remains out of work, 
the harder it is to get them back to 
work. Why? Well, over time, the in-
jured employee can begin to develop 
the impression that he is completely 
disabled from working in any capac-
ity. As a result, that employee can be-
come more and more reluctant to even 

try to return to work. Another side-effect 
of remaining out of work on a prolonged 
basis is that the employee can develop 
psychological problems, such as depres-
sion or anxiety. Such problems can re-
sult from a general feeling of worthless-
ness or stress from his inability to meet 
his financial obligations that he was able 
to take care of before his injury. 
 
 Given these possibilities, if an em-
ployer is able to provide suitable light 
duty work for an injured employee, this 
prevents that employee from remaining 
out of work for an extended period of 
time, which in turn reduces the risk of 
that employee developing an opinion 
that he cannot work.  Furthermore, by 
keeping that injured employee working, 
this can work to boost that employee’s 
morale, while at the same time demon-
strating to the employee that he can 
work.  Maintaining continued employ-
ment can also help lessen, or even elimi-
nate, a disruption in the employee’s 
earnings, which will allow him to con-
tinue earning an income and meet his 
financial obligations. 
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How the Employer Benefits From a 
Return to Work Program 
 
 As you might expect, when an em-
ployee who sustains an on-the-job acci-
dent cannot return to his pre-injury job, 
this can result in substantial exposure 
from a workers’ compensation perspec-
tive on the employer’s end. A great 
way to reduce this kind of exposure is 
to implement a return to work program, 
where an employer is able to provide 
suitable light duty jobs for its injured 
employees. Keep in mind that such a 
program is typically designed to pro-
vide light duty work on a temporary 
basis, with the goal being the em-
ployee’s eventual return to his pre-
injury job. However, if the employer 
can accommodate an injured em-
ployee’s work restrictions, this can re-
sult in a considerable, even complete, 
reduction in workers’ compensation 
indemnity benefits that the employer 
and its insurer have to pay to that em-
ployee if he is not able to return to his 
pre-injury job.  
 
 It is also important to mention that 
every employer deals with both good 
and bad employees- and both types of 
employees suffer on-the-job injuries.  If 
you have a good employee who is mo-
tivated to continue working, a light 
duty return to work program is an ef-
fective tool to get that employee back 
to work. This works to both get that 
employee off of workers’ compensa-
tion indemnity benefits, but also lets 
that employee know that you want 
them back at work and that you value 
his contribution. In this situation, a re-
turn to work program allows an injured 
employee to gradually return to a more 
productive role in the workplace, 

which is a primary goal of the work-
ers’ compensation system in Geor-
gia. 
 
 On the other hand, if you have a 
problem employee who does not 
want to return to work, it is also 
likely that this situation involves liti-
gation concerning his workers’ com-
pensation claim.  In this case, offer-
ing a light duty job can give an em-
ployer leverage to push that em-
ployee towards resolution of his 
workers’ compensation 
claim. Specifically, the employee 
will ultimately have to make a deci-
sion: does he want to risk having his 
workers’ compensation indemnity 
benefits cut off for refusing a suit-
able light duty job, or does he want 
to try and settle his claim? Either 
way, the employer has an opportu-
nity to reduce its exposure by utiliz-
ing a return to work program. 
 
How Does the Return to Work 
Process Work in Georgia? 
 
1. Obtaining the Light Duty Job 

Approval 
 
 O.C.G.A. §34-9-240 and State 
Board Rule 240 provide the proce-
dural guidelines for offering a suit-
able light duty job to an injured em-
ployee. “Suitable” refers to the in-
jured employee’s physical condition, 
in that the proposed light duty job 
must take into account the em-
ployee’s physical limitations as a 
result of his on-the-job injury. The 
first step is getting the injured em-
ployee’s authorized treating physi-
cian to provide written approval of a 
suitable light duty job for that em-
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ployee. An “authorized treating 
physician,” or “ATP,” is the phy-
sician that is authorized to treat 
the employee’s on-the-job inju-
ries. 

 In order to get the ATP’s writ-
ten approval of a light duty job, 
you can submit a job description 
to the ATP that identifies the 
physical requirements of the pro-
posed light duty job. The best 
way to get this accomplished is to 
utilize Board Form WC-240a. It 
is very important to provide spe-
cific physical requirements of the 
job so that the ATP can make a 
decision regarding its suitabil-
ity.  Examples of providing spe-
cific details of the light duty job 
include explaining that the em-
ployee will be able to sit or stand 
as needed, may have to periodi-
cally lift ten pound items over-
head, or squat occasionally. Basi-
cally, the more specific the job 
description, the better your 
chances are that the ATP will ap-
prove the job and that a judge will 
find that the job accommodated 
the employee’s work restric-
tions. You must also ensure that 
the ATP has actually examined 
the employee within sixty (60) 
days of when the ATP approves 
the job. 
 
2. Notifying the Injured Em-

ployee of the Suitable Light 
Duty Job 

 
 Once you obtain the ATP’s 
approval of the light duty job, you 
then need to provide written no-
tice to the injured employee of the 
job offer. The State Board of 

Workers’ Compensation provides 
a form called WC-240, which you 
use as your notice. In short, you 
complete the WC-240 and attach 
a copy of the ATP’s written ap-
proval of the light duty job to the 
form. You must send the WC-240 
and attached job approval to both 
the employee and his attorney, if 
he has one.  
 
 The WC-240 also has a sec-
tion wherein you confirm the date 
and time the employee is to report 
to the light duty job. You must 
given the employee ten (10) days 
written notice, but it is oftentimes 
better to give more than ten days 
notice in order to account for 
mailing time when sending the 
WC-240 and attached job ap-
proval.  
 
While you may have a personable 
(and thus more casual) relation-
ship with the injured employee, 
please keep in mind that judges 
take the procedural guidelines in 
O.C.G.A. §34-9-240 and Board 
Rule 240 very seriously.  If these 
procedures are not followed to the 
letter, you risk the judge invali-
dating your light duty job offer. 
 
3. What Happens If the In-

jured Employee Does Not 
Report to Work? 

 
 If you have followed all the 
procedures noted above, and the 
injured employee fails to report to 
work as scheduled, then you are 
entitled to unilaterally suspend 
the injured employee’s workers’ 
compensation indemnity benefits 
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by filing a Board Form WC-2 (a 
form which is used when indem-
nity benefits are commenced, sus-
pended or recommenced) and the 
WC-240 you sent to the injured 
employee. At that point, it is up to 
the injured employee to request a 
hearing to get his indemnity bene-
fits reinstated. More importantly, 
it is now his burden to show that 
he is or was justified in refusing 
the light duty job offer. Please 
note that the State Board has wide 
discretion in determining whether 
a refusal is justified.  
 
4. What Happens if the In-

jured Employee Reports to 
Work, But Stops Working? 

 
 A common situation that 
arises in workers’ compensation 
claims is when an injured em-
ployee is offered a suitable light 
duty job, reports to work and tries 
the job, but at some point says he 
can no longer perform the job and 
stops working. The first note is 
that when the injured employee 
returns to work to perform the 
light duty job, you can suspend 
his indemnity benefits based on 
that return to work.  However, in 
Georgia, the Workers’ Compen-
sation Act also allows for a fif-
teen (15) day trial period. This 
means that if the injured em-
ployee comes back to work to try 
a light duty job, but stops working 
within fifteen scheduled work 
days, then the employer must im-
mediately recommence indemnity 
benefits and file a WC-2 with the 
State Board.  
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 If an injured employee stops working before the 
fifteen day trial period ends, it is a good idea at that 
point to discuss with your defense counsel (if you 
have one) the possibility of requesting a hearing 
with the State Board. In situations like these, it is 
quite common for an injured employee, particularly 
one who is familiar with the workers’ compensation 
system, to report to the job, but not demonstrate a 
good faith effort to attempt the light duty job. If this 
is the case, then you might have a compelling argu-
ment that the employee is not entitled to a recom-
mencement of indemnity benefits.  
 
 Given this concern, it is a good idea for an em-
ployee’s supervisor to monitor the employee’s ac-
tions upon his return to a light duty job in order to 
witness and document any activity that indicates 
that employee is not giving a good faith effort to try 
the job. This type of first-hand knowledge of an 
employee’s actions can be extremely helpful at a 
hearing to determine if an employee is entitled to a 
recommencement of his workers’ compensation 
indemnity benefits. For example, if a supervisor can 
testify at a hearing that an employee only sat in a 
chair for fifteen minutes chatting with co-workers, 
and in fact did not even attempt the offered job be-
fore he claimed that he could not work, this could 
be compelling evidence that he did not in fact at-
tempt the job and may not be entitled to a recom-
mencement of workers’ compensation indemnity 
benefits.  
 
5. What Happens If the Employee Reports to 

Work and Keeps Working? 
 
 If you have an employee who reports to a light 
duty job and keeps working, then you have success-
fully achieved benefits for both the employee and 
the employer. The employee knows that he is capa-
ble of working and feels he is a part of his work-
place, while at the same time the employer is able 
to reduce exposure for ongoing workers’ compensa-
tion indemnity benefits and retain what is likely a 
good employee. Hopefully, the injured employee’s 
condition will continue to improve to the point that 

he is able to return to his regular duty job. In the 
meantime, utilizing a return to work program has re-
duced your costs on the workers’ compensation end.  
 
CONCLUSION 
 
While there are many factors that can affect the cost 
of a workers’ compensation claim, a return to work 
program is an effective method to both control those 
costs, as well as restore the injured employee’s abil-
ity to return to the workplace. Hopefully, you are 
able to implement a return to work program in your 
own workplace by following the steps described 
above. 
 

Return to Work Programs in Georgia 
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 Health care consumers are 
increasingly aware of medical 
error and publicly reported qual-
ity measures. Additionally, the 
Centers for Medicare and Medi-
caid Services’ (CMS) pending 
refusal to pay for certain “never 
events,” the advent of the Hospi-
tal Consumer Assessment of 
Healthcare Providers Survey 
(HCAHPS), and the work of the 
Institute for Health-care Improve-
ment (IHI), the National Patient 
Safety Foundation (NPSF), and 
Joint Commission have combined 
to produce conditions where cre-
ating and sustaining a culture of 
safety is a priority for many 
healthcare organizations. That 
was the case for St. Francis Hos-
pital, Georgia (SFHGA) in Co-
lumbus. The medical center real-
ized in 2009 that their patient 
safety efforts needed a boost to 
move from very good to great. A 
focus on quality and safety was 
one of four CEO leadership pri-
orities, and the focus on quality 
and safety was incorporated into 
the hospital’s strategic plan with 
full approval of the Board. 
 

 Chief Medical Officer Bobbi 
Farber, MD, spearheaded the ef-
fort to change St. Francis Hospi-
tal’s culture: “As an orthopedic 
surgeon and chief medical officer, 
I have come to believe that it is 
only through effective teamwork 
that an organization can fully em-
brace a culture of safety.”  Based 

on a joint recommendation from 
the hospital’s medical executive 
committee and senior leadership, 
St. Francis elected to join forces 
with LifeWings, a consultancy 
group that works with clients to 
create a culture of safety by adapt-
ing the best practices of aviation 
and other high reliability organiza-
tions. 
 

 Built around the principles of 
crew resource management,        
St. Francis chose to follow a five-
point plan for creating and sustain-
ing an improved culture of safety. 
During 2010 and 2011, the first 
four steps of the plan were con-
ducted in perioperative services as 
proof of concept with follow-on 
implementation planned for other 
areas after success in the OR. 
 

1. Develop change-initiative 
skills for key leadership posi-
tions and an organizational 
structure that will support 
the new culture.  

 

 Realizing no change would oc-
cur without partnership with the 
institution’s physicians, a major 
focus was placed on identifying 
and engaging physician champi-
ons, briefed all physicians in pe-
rioperative services through 
monthly meetings and surgery 
Grand Rounds, and made sure each 
physician understood the method-
ology, potential results, and 
“what’s in it for you” for support-
ing the initiative. This effort culmi-

nated in a two day event called a 
Leadership Development Institute.  
All physician champions and mem-
bers of perioperative leadership and 
the hospital’s senior leadership 
team, including the CEO partici-
pated in this event. Next, key lead-
ers at both the institutional and de-
partmental level were trained on 
leading change initiatives.  
 

 Skills learned included:  
 

 Responding to difficult ques-
tions about the initiative 

 Recruiting champions and 
coaching low performers 

 Conducting rounding for pa-
tient safety 

 

 Organizational development to 
support the initiative included:  
 

 A project oversight and steer-
ing committee  

 Revisions to policy and proce-
dure manuals  

 Alignment of leadership as-
sessment systems to support 
the culture 

 A data collection and analysis 
plan for project measurement 

 Making the training and new 
safety tools mandatory for all 
physicians and staff, including 
consequences for non-
compliance 

 

 Step one was perhaps the most 
important part of the methodology 
as research shows that “end user” 
adoption of culture changing behav-

Patient Safety—Improving Productivity and Team Building 
By: Deborah L. Saylor, RN, MSN, Chief Nursing Officer, St. Francis Hospital 

Pete Caulk, Executive Safety Coach, LifeWings Partners, LLC 

(Continued on page 6) 
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iors and tools is primarily a func-
tion of effective leadership action. 
 

2. Provide training in team-
work and communication to 
support desired culture-
changing behaviors.   

 Following a site visit, a thor-
ough patient care processes re-
view, and preparation of a team-
work scorecard as part of their 
needs analysis, LifeWings pre-
pared customized courseware tar-
geting the needs of St. Francis 
and presented it to physicians and 
staff. The training was inter-
disciplinary, experiential, and 
based on healthcare case studies. 
It provided evidence-based team-
work skill sets based on team 
training from the aviation indus-
try—called Crew Resource Man-
agement (CRM)—and adapted for 
the needs of the OR team. CRM 
is based on the best science and 
research on high performing 
teams. 
 

3. Create and implement site-
specific safety tools to hard-
wire the teamwork behav-
iors into daily work life.  

 

 Using a process based on 
Lean, a small work group of phy-
sicians and staff met to 1) identify 
points in their work-flow where 
improvements in patient safety 
were most needed and 2) create 
safety tools such as checklists, 
structured handoffs, protocols, 
and communication scripts to fa-
cilitate the needed improvements. 
An education and implementation 
plan was created for each tool. 

 Tools were implemented over 
a period of weeks. The first tool 
completed and implemented was 
a comprehensive checklists for 
surgical cases that incorporated 
the elements of the World Health 
Organization Checklist developed 
by a team lead by Dr. Atul 
Gwande (a noted author and Har-
vard trained oncologist). The 
checklist also included items to 
ensure all staff and needed equip-
ment were available and opera-
tional, and that the patient was 
completely ready for the proce-
dure to begin. 
 

4. Collect and analyze data to 
document results.  

 

 Upon identification of specific 
goals and outcomes, St. Francis 
created a measurement plan to 
analyze results by examining 
safety measures including safety 
climate surveys, teamwork and 
communication issues, and proc-
ess reliability and efficiency. 
 

5. Conduct training for 
“master trainers.”  

 

 Implementing CRM in the 
perioperative environment was 
only the initial phase for the hos-
pital. St. Francis wanted to bring 
the culture-changing initiative in-
house as quickly as possible and 
avoid an extended engagement 
with an outside consultant. To 
develop their internal capacity, 
the Chief Medical Officer and 
Chief Nursing officer underwent 
training in 2012 to learn to pro-
vide the teamwork skills training, 
conduct risk assessments and to 
create and implement the safety 

tools. Once qualified and certified 
by LifeWings, these trainers as-
sumed responsibility for the roll 
out of Steps one through four in 
the ICU/CCU and will perform 
those functions for subsequent 
units as the system is imple-
mented throughout the hospital.  
SFHGA will continue to roll out 
the system in all patient care areas 
with plans to implement the cul-
ture change in its entire hospital. 
 

Results 
 

 The culture of safety has im-
proved at SFHGA. Results of the 
safety-climate survey adminis-
tered after the implementation in 
the areas listed above show dra-
matic improvement in the percep-
tion of hospital staff and physi-
cians on those indicators related 
to patient safety in their area. Fo-
cus Group Interviews (FGI) con-
ducted by an independent organi-
zation cite SFHGA as having un-
common “buy-in” from leader-
ship and physicians, considered 
absolutely mandatory for success 
of any culture change initiative. 
 

 More importantly, clinical 
outcomes and results have already 
shown improvement in the first 
year of implementation: The ac-
tual number of significant surgi-
cal events decrease from five in 
2009 to one in 2011, the surgical 
site infection rate has decreased to 
national best practice levels from 
.68 percent in 2009 to .40 percent  
in 2011 and compliance with  
process of care measures for sur-
gical patients (SCIP) has im-
proved dramatically. Addition-

Patient Safety—Improving Productivity and Team Building 
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ally, perioperative staff turnover is at an all-time low, 
at just under five percent for 2011.   
 

 Following implementation in the perioperative 
environment, the medical staff has taken a bold step 
by requiring training in CRM to be mandatory for all 
proceduralists, and for physicians admitting to the 
critical care units, with an ultimate goal requiring 
training and re-credentialing refreshers for all hospi-
tal staff and physicians by 2013. 
 

 According to William Taylor, MD, Chief of Staff 
and physician champion the first year results are im-
pressive: “It is not just the noted decrease in sentinel 
events and other untoward events but the increase in 
productivity and teambuilding that makes LifeWings 
so attractive.”   
      

 

Patient Safety—Improving  
Productivity and Team Building 

 Most of us are familiar with 
the concept that liability for the 
acts of our healthcare providers 
typically comes in the form of 
“vicarious liability,” “negligent 
hiring,” “negligent retention,” or 
“negligent supervision” claims.  
But rarely used, yet underesti-
mated, Georgia statutes provide 
another way for members of the 
healthcare food chain to be held 
liable for non-physician provid-
ers—under the concept of physi-
cian delegation of authority. 
 
 O.C.G.A. § 43-34-25 spells 
out the scope of physician delega-

tion of certain medical acts to ad-
vanced practice registered 
nurses—a master’s prepared 
nurse with national board certifi-
cation in a specialty area—and, 
notably, requires a “nurse proto-
col agreement” for an advanced 
practice registered nurse to “order 
drugs, medical devices, medical 
treatments, diagnostic studies, or, 
in life-threatening situations, ra-
diographic imaging tests,” among 
other things. The nine (9) require-
ments of such an agreement are 
detailed and explicit. § 43-34-25
(c)(1)-(9). While a physician in an 
office-based practice is limited to 

Delegation of Authority to Non-Physician Providers:  
The Risk isn’t Just to the Physician 

By: Kristin L. Hiscutt, Esq., Bendin Sumrall & Ladner, LLC 

just four (4) nurse protocol agree-
ments at any one time, there is no 
limit to the number of such agree-
ments with advanced practice reg-
istered nurses in a hospital set-
ting. The physician, however, 
cannot be an employee of the ad-
vanced practice registered nurse if 
that physician supervises the 
nurse—such an arrangement is 
sanctionable not only by the 
Composite Board of Medical Ex-
aminers but also by the Georgia 
Board of Nursing. 
 
 Another Georgia statute spells 
out the scope of physician delega-
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tion of authority to both physi-
cian assistants and to the follow-
ing types of nurses: certified 
nurse midwives, certified regis-
tered nurse anesthetists, certi-
fied nurse practitioners, and 
clinical nurse specialists. From 
its enactment in 1989 until re-
cently, O.C.G.A. § 43-34-23 
(formerly § 43-34-26.1) allowed a 
physician to delegate authority to 
physician assistants and to these 
nurses only for ordering con-
trolled substances, dangerous 
drugs, medical treatments, and 
diagnostic studies. In July of 
2011, however, that list expanded 
and currently permits a physician 
also to delegate authority to re-
quest, receive, sign for, and dis-
tribute professional samples to 
patients; and to sign, certify, and 
endorse any documents relating to 
the healthcare provided to a pa-
tient within the physician’s scope 
of practice. The law makes clear 
that these delegated acts do not 
constitute the “practice of medi-
cine.” These nurses may not, 
however, be delegated authority 
to sign death certificates or to as-
sign disability percentage ratings. 
 
 Importantly, a physician’s 
delegation of authority to a nurse 
must be contained in a “nurse 
protocol” specific to that nurse.  
Also worth noting is that this stat-
ute in no way prohibits a nurse or 
a physician assistant from provid-
ing treatment to a hospitalized 
patient in a “life-threatening 
situation” as long as such treat-

ment is authorized by “standing 
procedures” established by the 
medical staff of the hospital.  
Hospitals are even required to 
post a notice in a “prominent 
place” if physician assistants in 
particular are being utilized at the 
facility. 
 
 What is important for all 
healthcare providers, regardless 
of setting, to understand is that 
these statutes allow for an addi-
tional and entirely distinct way to 
impose liability for the conduct of 
non-physician providers—
negligence per se—automatic 
negligence by the violation of  a 
statute designed to protect the 
public. Unlike traditional negli-
gence claims, negligence per se 
claims ignore standards of care 
and proof of how a reasonable 
healthcare professional may have 
acted under the same or similar 
circumstances. While negligence 
per se claims still require proof of 
the traditional elements of proxi-
mate cause and damages, they 
make the establishment of wrong-
ful conduct much more straight-
forward and difficult to defend 
successfully. 
 
 One may think these statutes 
apply more to the office-based 
practice as opposed to the acute 
care setting. While in large part 
this may be true, some Georgia 
cases have sharpened the edge of 
these statutes such that it is worth 
hospitals taking note. In an early 
case from 1984, a surgeon, nurse, 

Delegation of Authority to Non-Physician Providers:  
The Risk isn’t Just to the Physician 

1 Central Anesthesia Associates, P.C. 
v. Worthy, 173 Ga. App. 150 (1984)  

physician assistant, anesthesia 
company, and hospital were all 
sued when a registered profes-
sional nurse and a senior student 
nurse anesthetist administered 
anesthesia to patient undergoing 
tubal ligation surgery following 
childbirth, after which she went 
into cardiac arrest and suffered 
severe brain damage.1 The Court 
of Appeals of Georgia found the 
individual healthcare providers 
negligent per se for violating a 
delegation of authority statute 
similar to the ones discussed 
above. But the Court did not stop 
there. It chastised the hospital for 
not including in its contract with 
the anesthesiology practice limita-
tions on the administration of an-
esthesia by non-physician provid-
ers and for not including in its 
surgical consent form that anes-
thesia would be administered un-
der the supervision of an anesthe-
siologist:  
 

The hospital had a duty not 
to permit violations of [the 
statute] because it provided, 
among other things, the 
physical resources necessary 
for such activity to take 
place...‘Part of the responsi-
bilities of a hospital...is to 
insure that an adequate, 
competent medical staff 
serves the patients within the 
hospital.’  
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2 Central Anesthesia Associates, P.C. 
v. Worthy, 254 Ga. 728 (1985)  
 
3 Groover v. Johnston, 277 Ga. App. 
12 (2005)  

 The Supreme Court of 
Georgia agreed, making crystal 
clear a hospital’s responsibility 
under physician delegation stat-
utes:  
           

[A] hospital has a duty to its 
patients not to lead them to 
believe that anesthesia will be 
administered under the direct 
supervision of an anesthesi-
ologist and then knowingly 
permit violations [of a dele-
gation statute]. 2       

          

 Even where a hospital itself 
is not sued in a physician dele-
gation lawsuit, the effects on 
the hospital are no less serious.  
In a more recent case from 
2005, an anesthesiologist was 
sued under former § 43-34-
26.1—the physician delegation 
to nurses statute—based on 
PACU nurses ordering and dis-
pensing several narcotic medi-
cations for pain to the patient 
following an elective hysterec-
tomy.3 After the patient was 
transferred to the floor, she was 
found unresponsive; resuscita-
tion attempts were unsuccess-
ful, rendering her permanently 
and totally disabled from brain 
damage. Although the physi-
cian had “standing verbal or-
ders” that gave the PACU 
nurses the discretion to admin-

ister narcotics to patients for 
pain control without consulting 
him specifically, there was no 
“written protocol” in place be-
tween the physician and the 
nurses as required by the stat-
ute. The Court of Appeals of 
Georgia found that the physi-
cian improperly delegated his 
authority to the nurses in direct 
violation of the statute, author-
izing a negligence per se claim. 
    

 While in this particular 
case, the hospital was not sued, 
it easily could have been, espe-
cially given the powerful com-
mentary of the Worthy Courts 
from the 1980s.  Even without 
direct, Worthy-type liability, 
the impact of a lawsuit against 
a physician on staff at a hospi-
tal related to the care and treat-
ment of patients by a hospital’s 
employed nurses undoubtedly 
involves a hospital’s litigation 
resources, focuses the public on 
the care provided by the hospi-

tal’s nursing staff, and can have 
an undesired effect on the com-
munity’s perception of the hos-
pital’s clinical practices.   
  It is worth familiarizing 
yourself with the various physi-
cian delegation statutes in 
Georgia as well as the everyday 
practices of physicians and non
-physician providers. Attention 
should be paid not only to the 
formal but also the informal 
ways physicians and non-
physician providers come to-
gether to render patient care as 
a whole. Attention should also 
be given to the written agree-
ments, contracts, and protocols 
that may already exist, or that 
may need to exist, to memorial-
ize the practices of physicians 
and non-physician providers in 
ways that satisfy the require-
ments of Georgia’s delegation 
statutes.           

Delegation of Authority to Non-Physician Providers:  
The Risk isn’t Just to the Physician 
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 Today, a breach of patient privacy could trig-
ger a civil monetary penalty in excess of $1 Mil-
lion which poses significant risk to all healthcare 
providers. Specifically, the Health Information 
Technology for Economic and Clinical Health Act 
(“HITECH”), a subpart of the American Recovery 
and Reinvestment Act of 2009, not only expanded 
the application of the Health Insurance Portability 
and Accountability Act of 1996 (“HIPAA”), but it 
also increased the fines and penalties that may be 
assessed.  HIPAA previously provided civil mone-
tary penalties up to $25,000 annually for uninten-
tional civil violations and $250,000 for intentional 
violations. Under the HITECH Act, if there is a 
violation of HIPAA caused by willful neglect, the 
fines and penalties have now increased to $1.5 
Million. In light of the significant civil monetary 
penalties, it is imperative for healthcare providers 
to focus upon compliance with the enhanced pri-
vacy and security obligations. 
 

 First and foremost, healthcare providers should 
ensure that they have performed and documented 
the information security risk assessment. The in-
formation security risk assessment should include 
an assessment of all administrative, physical and 
technical safeguards required by the HIPAA Secu-
rity Rule. The assessment should be documented.  
This was a requirement that applied to healthcare 
providers in 2005.  Following HITECH, this obli-
gation was expanded to directly apply to business 
associates. Once the security risk assessment has 
been performed, each vulnerability should be ad-
dressed to ensure that the organization is engaging 
in good faith efforts to comply with HIPAA, and 
that it is not acting reckless disregard of the poten-
tial vulnerabilities that may compromise patient 
information. 
 

 Second, HITECH modified patient rights re-
lated to HIPAA Privacy and Security obligations. 
Healthcare providers must ensure that its opera-
tions have been changed to address patient rights.  
Specifically, patient protected health information 

cannot be sold in violation of HIPAA.  Further, HI-
TECH narrows the definition of what is considered 
“marketing” to prevent patient information from be-
ing used for general marketing of products to encour-
age a patient to purchase a product.  Instead providers 
may only use patient information for limited pur-
poses, including generally to educate a patient regard-
ing a product that is related directly to the treatment 
of the individual patient.  If the organization is using 
the patient’s information for broader marketing pur-
poses, an authorization may be required.  Further, if 
the organization is using patient information for fund-
raising purposes, it is important to ensure that the pa-
tient has the opportunity to opt out of receiving any 
further fundraising materials.  The opt out notice can-
not be in tiny type, but should be conspicuous and 
include not only an 800 number, but also an e-mail 
address for the individual patient to “unsubscribe” 
from receiving any further fundraising materials. 
 

 In addition, patients who do not want their infor-
mation sent to the insurance company for payment 
purposes, may pay for a visit in cash and their infor-
mation should not be submitted to the insurance com-
pany. Stopping a claim from submission is a difficult 
task for healthcare providers to accomplish, as many 
billing systems automatically generate and submit 
claims. Accordingly, each organization should evalu-
ate its billing and software programs to ensure that it 
can prevent the patient’s information from being sent 
to an insurance company, if the patient has requested 
such restriction and has paid for such services at the 
time of their visit.  All of the patient rights should be 
addressed and healthcare providers must adapt opera-
tions to support compliance. 
 

 At this time, two (2) HIPAA violations have re-
sulted in monetary penalties in excess of $1 Million.  
One such penalty was in the amount of $4.3 Million 
for failure to comply with patient rights and cooper-
ate with the investigative team. A second penalty was 
for $1 Million dollars for lost records and for failure 
to comply with patient rights respectively. In addi-
tion, recently the University of California Los Ange-

HIPAA and HITECH: A Risk Management Priority  
By: Michele Madison, Esq., Morris, Manning & Martin, LLP 
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les Hospital was fined in excess of $800,000. for a 
breach of patient’s privacy. Accordingly, the fines 
and penalties associated with HIPAA are increasing 
dramatically and this becomes a significant risk man-
agement concern. 
 

 More penalties are expected as HITECH further 
requires the Department of Health and Human Ser-
vices (DHHS) to periodically audit healthcare provid-
ers and business associates to ensure compliance with 
the HIPAA Privacy and Security Rules. The pilot au-
dit program started in the last quarter of 2011 and has 
contined into 2012. The audits include a review of the 
healthcare providers’ documentation of administra-
tive, physical and technical safeguards and compli-
ance efforts. An audit includes not only a documenta-
tion review, but also an onsite visit. Following the 
pilot program, it is anticipated that this program will 
expand to more healthcare providers and business 
associates. Accordingly, healthcare providers may be 
audited for patient complaints and now randomly by 
the federal authorities. 
 

 Thus, the expanded application of HIPAA, the 
enhanced security requirements, the increased penal-
ties and the increase in enforcement activities should 
make HIPAA a priority concern for any and all 
healthcare providers.  All organizations are encour-
aged to immediately engage in the information secu-
rity risk assessment, document the policies and proce-
dures and completely and accurately address each 
safeguard. Organizations should educate its employ-
ees and conduct internal audits through the compli-
ance program to support compliance with the applica-
ble regulations. Proactive and preventative action will 
be required to mitigate the potential risk of a HIPAA 
penalty. 
 

 

 

HIPAA and HITECH:  
A Risk Management Priority  

 As I transition from President to Past-president, 
I thank each of you  for your dedication to 
GSHRM. I’m grateful to have had the opportunity 
to serve on the Board. In June, Angie King will take 
over as President. Angie is a long time member of 
GSHRM and is well versed in the challenges we 
face as we try to grow our membership in these dif-
ficult times.  
   

I also want to update you on events and things to 
come. The new Board positions are posted on the 
web site. Voting ends Friday, May 18. Election re-
sults will be announced at our June meeting. 
 
   

Our annual meeting is June 6-8, at the Ritz on 
Amelia Island. I encourage everyone to attend. We 
have a stellar program planned. On June 6, we are 
hosting a CPHRM Review Course. The cost is $75 
for members and $100 for non-members.Both reg-
istration for the conference and the review course 
can be done online.  
For more information, visit the website.    

Debra 
Debra Scott  
Memorial University Medical Center 
2011-2012 GSHRM President  

Letter From the President 


